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TIIE CHURCII AND POLITICS: A REYIEW OF THE
IRS GUIDELINES FOR CHI]RCHES

Charles M. Watkins, Esq.
Webster, Chamberlain & Bean

Washington, D.C.

Churches, like other organizations that are ex€mpt from federal income tax under
$501(cX3), may not "participate in, or intervene in (including the publishing or
distributing of statements), any political campaign on behalf of (or in opposition to) any
candidate for public office."'

This monograph analyzes the interpre0ation and application of this rule by the IRS
to churches, and by extension, to other $501(cX3) organizations. Of course, the Federal
Election Campaign Act and comparable state and local laws may require registration and
reporting of contributions received and expenditures made, and other federal, state, and
local laws, also regulate various aspects of political activities-e.g., the placement of
candidate campaign signs, or the amount that a radio or television station may charge for
political advertising. These non-tax laws are outside the scope of this monograph. Of
course, leaders of churches and other tax-exempt organizations that are considering
engaging in political activity, including activities that may be permitted under $501(cX3),
should take these other laws into account, as well.

L INTRODUCTION

A. Historv

Before 1954, the IRS and the courts generally recognized that participation in a
political campaign is not a charitable activity, and an organization whose principal
purpose was to do so could not be exempt under $501(cX3). However, an organization
whose principal purpose was religious or otherwise charitable could engage in incidental
political activity without jeopardizing its exemption.
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In the course of the overhaul of the Internal Revenue Code in 1954, the then-
Senate Minority lrader, Lyndon Johnson, persuaded his colleagues to approve a floor
amendment, adding the prohibition quoted above to $501(c)(3). Although, for this reason,
there is no legislative history, it has been reliably reported that Senator Johnson was
angry at members of the Bass family, who used several charities they controlled to
oppose his election in 1948. The new prohibition would prevent a recurrence.

B. Scope

1. Attempts to influence leeislation

The prohibition against participating or intervening in a political campaign applies
only to elections for public office, and does not apply to attempts to influence legislation.
(Churches and other $501(cX3) exempt organizations may qngage in such attempts to
influence legislation as an insubstantial part of their activities.)z

2. Revocation of exemption

In addition, unlike the restriction on lobbying, the prohibition onpolitical activity
is absolute. In theory, exemption under $501(cX3) may be revoked for even the smallest
amount of prohibited political activity.' However the IRS rarely revokes exemption for
prohibited political activity, despite frequent reports of church involvement in political
campaigns by, e.g., allowing candidates to speak from the pulpit, collecting campaign
contributions during worship services, and ferrying voters to the polls in church vans
festooned with signs promoting candidates of but one political party. Surprisingly, in the
mid-1990s, ministers from several churches in the Tidewater area around Norfolk,
Virginia complained publicly after being visited by IRS agents whose purpose was
merely to explain the rules prohibiting political activity, let alone open an audit or revoke
the churches' exemptions.*

t I.R.C. $501(cX3); 26 CFR $1.501(cX3)-l(cX3Xii); "lrgislarion" includes ballot initiatives or referenda,
26 CFR $53.491l-2(b)(lxiii), and the legislative confirmation of executive branch nominees to judicial or
other public office. IRS Notice 88-76, 1988-2 C.B. 392; IRS Announcemenr 88-114, 1998-37 I.R.B. 26
(expenditures for influencing Senate confirmation of federal judges are subject to tax under $527(0).
Lobbying efforts may require $501(cX3) organizations to register and report under the federal Lnbbying
and Disclosure Act of 1995, and analogous state laws.

3 The IRS can also assess excise taxes on the church and its leadership, and can obtain an injunction against
continuing flagrant political activity. See text on page 4.

o In February 2006, the IRS released a report on its "Political Activity Compliance Initiative." The report
indicated that improper political activity occurred in 59 cases in 2004-2N6, 37 churches and 22 others.
Revocation of exemption was not proposed against any churches, and was proposed against only 3 non-
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C. Elective public oflice

The regulations under $501(cX3) elaborate on the prohibition only slightly, by
defining the term "candidate for public office," limiting it to candidates for elective offrce:

The term candidnte for public ffice means an individual who offers
himself, or is proposed by others, as a contestant for an elected public
office, whether such office be national, state, or local. Activities which
constitute participation or intervention in a political campaign on behalf of
or in opposition to a candidate include, but are not limited to, the
publication or distribution of written or printed statements or the making
of oral statements on behalf of or in opposition to such a candidate.s

In contrast, a $501(c)(3) organization may engage in attempts to influence the
nomination, appointment, or confirmation of individuals to non-elective offices without
jeopardizing its exemption. These activities include, e.g., attempts to influence the
legislative confirmation of executive branch nominees to executive or judicial office, or
attempts to influence executive branch appointments that are not subject to legislative
confirmation. However, the expenses incurred for such activities are subject to tax under
$s27(f).

Section 527 generally exempts "political organizations" from federal income tax.
For purposes of $527, a political organization is an organization operated primarily to
influence or attempt to influence "the selection, nomination, election, or appointment of
any individual to any Federal, State, or local office or office in a political organization, or
the election of Presidential or Vice-Presidential electors."6 Section 527 also imposes rwo
taxes. Section 527(b) imposes a 35Vo tax on certain net income of political committees.
Conversely, when an exempt organization that this not a political organization spends
money for political purposes---{alled "exempt functions" in 9527-$527(f; imposes a
357o tax on the lesser of (1) the political expenditures, or (2) the organization's net
investment income. Thus, although these attempts to influence nominations or

church charities. See, e.g., Technical Advice Memorandum 2W46033 (June 14, 20O0)(proposing excise
tax assessment against hospital system that sponsored employee contributions to trade assoiiation pAC).

s 26 CFR $1.501(aX3)-l(c)(3Xiii). see FS-2006-17, Example 21 (statement on websire). In at least one
state, a candidate for precinct committeeman in a political party may be a 'tandidate for public office."
GCM 39811 (Feb.9, 1990).

u I .R.c.9527(e).

D.
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appointments to non-elective offices are not political activity that is prohibited by
$501(cX3), the amounts spent for those activities are subject to tax under $527(0.7

E. Other tax penalties for prohibited nolitical activity

In addition to revocation of exemption, the IRS has several other tools with which
it may address violations of the prohibition against political activities by $501(cX3)
organizations. Section 4955 imposes a 10 percent excise tax on amounts paid by
$501(cX3) organizations to participate or intervene in a political campaign ("political
expenditures"). In addition, if the organization is formed primarily for purposes of
promoting the candidacy (or prospective candidacy) of an individual for public office (or
if it is effectively controlled by a candidate or prospective candidate and is availed of
primarily for those purposes), taxable political expenditures include amounts paid to the
individual as compensation or for travel expenses; expenses of conducting polls, surveys,
or studies for use by the individual; expenses of advertising, publicity, or fundraising for
the individual; and any other expense whose .primary effect is to promote public
recognition or otherwise primarily benefit the individual.

Section 4955 also imposes a 2.5 percent excise tax on an organization manager
who knowingly agrees to make a political expenditure, and additional taxes of 1007o and
507o respectively, on the organization and managers if the expenditure is not "corrected"
in a timely fashion.

Section 6852 authorizes the IRS to terminate a $501(cX3) organization's taxable
year and make an immediate assessment of income tax and the $4955 excise tax on a
$501(cX3) organization that has made political expenditures (as defined in 94955) that
are a "flagrant violation of the prohibition against making political expenditures."8

Finally, $7409 authorizes the Justice Department to sue for an injunction when
the IRS Commissioner personclly determines that a $501(cX3) organization had
"flagrantly participated in, or intervened in a political campaign, and injunctive relief is
appropriate to prevent future political expenditures," i.e., the organization is likely to

' This issue first gained significant attention among exempt organizations in the wake of the lobbying
engaged in by many exempt organizations to support or oppose the confirmation of Judge Robert Bork to
the U.S. Supreme Court in 1987. tRS Notice 88-76, 1988-2 C.8.392 IRS Announcement 88-114, 1988-3?
I.R.B. 26 (expenditures for influencing Senate confirmation of federal judges are subject to tax under
$527(f)). The tax is imposed at the highest corporate tax rate, which is currently 357o. I.R.C. 9527(bxl).

t Neith", the Code nor the regulations define "flagrant." Accordingly, the ordinary definition must be
relied on, e.9., "conspicuously bad, offensive, or reprehensible." Dictionary.com, August I,2W6.


